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employees, to carry out its responsibil-
ities or official duties in a fair and ob-
jective manner, or would compromise 
or appear to compromise the integrity 
or the appearance of the integrity of 
its programs or any official involved in 
those programs. 

(b) [Reserved] 

NOTE TO § 2601.204: Nothing in this part will 
prohibit the agency from offering or pro-
viding the donor an appropriate acknowledg-
ment of its gift in a publication, speech or 
other medium. 

[68 FR 60594, Oct. 22, 2003, as amended at 80 
FR 57073, Sept. 22, 2015] 

Subpart C—Accounting 
Requirements 

§ 2601.301 Accounting of gifts. 
(a) OGE’s Designated Agency Ethics 

Official (DAEO) will ensure that gifts 
are properly accounted for by following 
appropriate internal controls and ac-
counting procedures. 

(b) The DAEO will maintain an in-
ventory of donated personal property 
valued at over $500. The inventory will 
be updated each time an item is sold, 
excessed, destroyed or otherwise dis-
posed of or discarded. 

(c) The DAEO will maintain a log of 
all gifts valued at over $500 accepted 
pursuant to this part. The log will in-
clude, to the extent known: 

(1) The name and address of the 
donor; 

(2) A description of the gift; and 
(3) The date the gift is accepted. 

[68 FR 60594, Oct. 22, 2003, as amended at 80 
FR 57073, Sept. 22, 2015] 

PART 2602—EMPLOYEE RESPON-
SIBILITIES AND CONDUCT, AD-
DENDUM [RESERVED] 

PART 2604—FREEDOM OF INFOR-
MATION ACT RULES AND SCHED-
ULE OF FEES FOR THE PRODUC-
TION OF PUBLIC FINANCIAL DIS-
CLOSURE REPORTS 

Subpart A—General Provisions 

Sec. 
2604.101 Purpose. 
2604.102 Applicability. 
2604.103 Definitions. 

2604.104 Preservation of records. 
2604.105 Other rights and services. 

Subpart B—FOIA Public Reading Room Fa-
cility and Web Site; Index Identifying 
Information for the Public 

2604.201 Public reading room facility and 
Web site. 

2604.202 Index identifying information for 
the public. 

Subpart C—Production and Disclosure of 
Records Under FOIA 

2604.301 Requests for records. 
2604.302 Response to requests. 
2604.303 Form and content of responses. 
2604.304 Appeal of denials. 
2604.305 Time limits. 

Subpart D—Exemptions Under FOIA 

2604.401 Policy. 
2604.402 Business information. 

Subpart E—Schedule of Fees 

2604.501 Fees to be charged—general. 
2604.502 Fees to be charged—categories of 

requesters. 
2604.503 Limitations on charging fees. 
2604.504 Miscellaneous fee provisions. 

Subpart F—Annual OGE FOIA Report 

2604.601 Electronic posting and submission 
of annual OGE FOIA report. 

Subpart G—Fees for the Reproduction and 
Mailing of Public Financial Disclosure 
Reports 

2604.701 Policy 
2604.702 Charges. 

AUTHORITY: 5 U.S.C. 552; 5 U.S.C. App. 101– 
505; E.O. 12600, 52 FR 23781, 3 CFR, 1987 
Comp., p. 235; E.O. 13392, 70 FR 75373, 3 CFR, 
2005 Comp., p. 216. 

SOURCE: 80 FR 57073, Sept. 22, 2015, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 2604.101 Purpose. 

This part contains the regulations of 
the U.S. Office of Government Ethics 
(OGE) implementing the Freedom of 
Information Act (FOIA), as amended. It 
describes how any person may obtain 
records from OGE under the FOIA. It 
also implements section 105(b)(1) of the 
Ethics in Government Act of 1978 (Eth-
ics Act), as amended, which authorizes 
an agency to charge reasonable fees to 
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cover the cost of reproduction and 
mailing of public financial disclosure 
reports requested by any person. 

§ 2604.102 Applicability. 
(a) General. The FOIA and this rule 

apply to all OGE records. However, if 
another law sets forth procedures for 
the disclosure of specific types of 
records, such as section 105 of the Eth-
ics in Government Act of 1978, 5 U.S.C. 
appendix, OGE will process a request 
for those records in accordance with 
the procedures that apply to those spe-
cific records. See 5 CFR 2634.603 and 
subpart G of this part. If there is any 
record which is not required to be re-
leased under those provisions, OGE will 
consider the request under the FOIA 
and this rule, provided that the special 
Ethics Act access procedures cited 
must be complied with as to any record 
within the scope thereof. 

(b) The relationship between the FOIA 
and the Privacy Act of 1974. The Free-
dom of Information Act applies to 
third-party requests for documents 
concerning the general activities of the 
government and of OGE in particular. 
The Privacy Act of 1974, 5 U.S.C. 552a, 
applies to records that are about indi-
viduals, but only if the records are in a 
system of records as defined in the Pri-
vacy Act. When an individual requests 
access to his or her own records that 
are contained in an OGE system of 
records, the individual is making a Pri-
vacy Act request, not a FOIA request. 
Although OGE determines whether a 
request is a FOIA or Privacy Act re-
quest, OGE processes requests in ac-
cordance with both laws and will not 
deny access by a first party to a record 
under the FOIA or the Privacy Act if 
the record is available to that indi-
vidual under both statutes. This pro-
vides the greatest degree of lawful ac-
cess while safeguarding individuals’ 
personal privacy. 

(c) Records available through routine 
distribution procedures. When the record 
requested includes material published 
and offered for sale (e.g., by the Gov-
ernment Publishing Office) or which is 
available to the public through an es-
tablished distribution system (such as 
that of the National Technical Infor-
mation Service of the Department of 
Commerce), OGE will explain how the 

record may be obtained through those 
channels. If the requester, after having 
been advised of such alternative access, 
asks for regular FOIA processing in-
stead, OGE will provide the record in 
accordance with its usual FOIA proce-
dures under this part. 

§ 2604.103 Definitions. 

As used in this part: 
Agency has the meaning given in 5 

U.S.C. 551(1) and 5 U.S.C. 552(f). 
Business information means trade se-

crets or other commercial or financial 
information, provided to OGE by a sub-
mitter, which arguably is protected 
from disclosure under Exemption 4 of 
the Freedom of Information Act. 

Business submitter means any person 
who provides business information, di-
rectly or indirectly, to OGE and who 
has a proprietary interest in the infor-
mation. 

Chief FOIA Officer means the OGE of-
ficial designated in 5 U.S.C. 552(k) to 
provide oversight of all of OGE’s FOIA 
program operations. 

Commercial use means, when referring 
to a request, that the request is from, 
or on behalf of one who seeks informa-
tion for a use or purpose that furthers 
the commercial, trade, or profit inter-
ests of the requester or of a person on 
whose behalf the request is made. 
Whether a request is for a commercial 
use depends on the purpose of the re-
quest and the use to which the records 
will be put. When a request is from a 
representative of the news media, a 
purpose or use supporting the request-
er’s news dissemination function is not 
a commercial use. 

Direct costs means those expenditures 
actually incurred in searching for and 
duplicating (and, in the case of com-
mercial use requesters, reviewing) 
records to respond to a FOIA request. 
Direct costs include the salary of the 
employee performing the work and the 
cost of operating duplicating machin-
ery. Not included in direct costs are 
overhead expenses such as costs of 
space and heating or lighting of the fa-
cility in which the records are stored. 

Duplication means the process of 
making a copy of a record. Such copies 
include photocopies, flash drives, and 
optical discs. 
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Educational institution means a pre-
school, elementary or secondary 
school, institution of undergraduate or 
graduate higher education, or institute 
of professional or vocational education, 
which operates a program of scholarly 
research. 

Fee waiver means waiving or reducing 
processing fees if a requester can dem-
onstrate that certain statutory stand-
ards are satisfied, including that the 
information is in the public interest 
and is not requested for a commercial 
interest. 

FOIA Officer means the OGE em-
ployee designated to handle various 
initial FOIA matters, including re-
quests and related matters such as 
fees. 

FOIA Public Liaison means the OGE 
official designated in 5 U.S.C. 
552(a)(6)(B)(ii) and 552(l) to review upon 
request any concerns of FOIA request-
ers about the service received from 
OGE’s FOIA Requester Service Center 
and to address any other FOIA-related 
inquiries. 

FOIA Requester Service Center means 
the OGE unit designated under E.O. 
13392 and referenced in 5 U.S.C. 552(l) to 
answer any questions requesters have 
about the status of OGE’s processing of 
their FOIA requests. 

Freedom of Information Act or FOIA 
means 5 U.S.C. 552. 

Noncommercial scientific institution 
means an institution that is not oper-
ated solely for purposes of furthering 
its own or someone else’s business, 
trade, or profit interests, and that is 
operated for purposes of conducting 
scientific research the results of which 
are not intended to promote any par-
ticular product or industry. 

Office or OGE means the United 
States Office of Government Ethics. 

Person has the meaning given in 5 
U.S.C. 551(2), including ‘‘an individual, 
partnership, corporation, association, 
or public or private organization other 
than an agency.’’ 

Records means any handwritten, 
typed, or printed documents (such as 
memoranda, books, brochures, studies, 
writings, drafts, letters, transcripts, 
and minutes) and documentary mate-
rial in other forms (such as electronic 
documents, electronic mail, magnetic 
tapes, cards or discs, paper tapes, audio 

or video recordings, maps, photo-
graphs, slides, microfilm and motion 
pictures) that are either created or ob-
tained by OGE and are under its con-
trol. It does not include objects or arti-
cles such as exhibits, models, equip-
ment, and duplication machines or 
audiovisual processing materials. 

Representative of the news media 
means a person or entity that gathers 
information of potential interest to a 
segment of the public, uses editorial 
skills to turn the raw materials into a 
distinct work, and distributes that 
work to an audience. In this clause, the 
term ‘‘news’’ means information that 
is about current events or that would 
be of current interest to the public. Ex-
amples of news media entities include 
television or radio stations broad-
casting to the public at large and pub-
lishers of periodicals (but only if such 
entities qualify as disseminators of 
‘‘news’’) who distribute their products 
to the general public or who make 
their products available for purchase or 
subscription by the general public, and 
entities that may disseminate news 
through other media, such as elec-
tronic dissemination of text. Freelance 
journalists will be considered as rep-
resentatives of a news media entity if 
they can show a solid basis for expect-
ing publication through such an entity. 
A publication contract is such a basis, 
and the requester’s past publication 
record may show such a basis. 

Request means any request for 
records made pursuant to 5 U.S.C. 
552(a)(3). 

Requester means any person who 
makes a request for records to OGE. 

Requester category means one of three 
classifications that OGE assigns to re-
questers to determine whether OGE 
will charge fees for search, review and 
duplication. These categories are: Com-
mercial requesters; noncommercial sci-
entific or educational institutions or 
representatives of the news media; and 
all other requesters. 

Review means the process of initially, 
or upon appeal (see § 2604.501(b)(3)), ex-
amining documents located in a re-
sponse to a request to determine 
whether any portion of any document 
is permitted to be withheld. It also in-
cludes processing documents for disclo-
sure, such as redacting portions which 
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may be withheld. Review does not in-
clude time spent resolving general 
legal and policy issues regarding the 
application of exemptions. 

Search means the time spent looking 
for material manually or by automated 
means that is responsive to a request, 
including page-by-page or line-by-line 
identification of material within docu-
ments. 

Working days means calendar days, 
excepting Saturdays, Sundays, and 
legal public holidays. 

§ 2604.104 Preservation of records. 
OGE will preserve all correspondence 

pertaining to the requests that it re-
ceives under this part, as well as copies 
of all responsive records, until disposi-
tion or destruction is authorized by 
title 44 of the United States Code or 
the National Archives and Records Ad-
ministration’s General Records Sched-
ule. Records will not be disposed of 
while they are the subject of a pending 
request, appeal, or lawsuit. 

§ 2604.105 Other rights and services. 
Nothing in this part will be con-

strued to entitle any person, as of 
right, to any service or to the disclo-
sure of any record to which such person 
is not entitled under the FOIA. 

Subpart B—FOIA Public Reading 
Room Facility and Web Site; 
Index Identifying Information 
for the Public 

§ 2604.201 Public reading room facility 
and Web site. 

(a)(1) Location of public reading room 
facility. OGE maintains a public read-
ing room facility at its offices located 
at 1201 New York Avenue NW., Suite 
500, Washington, DC 20005–3917. Persons 
desiring to utilize the reading room fa-
cility should contact OGE, in writing 
or by telephone: 202–482–9300, TDD: 202– 
482–9293, or FAX: 202–482–9237, to ar-
range a time to inspect the materials 
available there. 

(2) Web site. The records listed in 
paragraph (b) of this section that were 
created on or after November 1, 1996, or 
which OGE is otherwise able to make 
electronically available, along with the 
OGE FOIA and Public Records Guide 

and OGE’s annual FOIA reports, are 
also available via OGE’s Web site 
(www.oge.gov). OGE will proactively 
identify additional records of interest 
to the public and will post such records 
on its Web site when practicable. 

(b) Records available. The OGE public 
reading room facility contains OGE 
records which are required by 5 U.S.C. 
552(a)(2) to be made available for public 
inspection and copying, including: 

(1) Any final opinions, as well as or-
ders, made in the adjudication of cases; 

(2) Any statements of policy and in-
terpretation which have been adopted 
by OGE and are not published in the 
FEDERAL REGISTER; 

(3) Any administrative staff manuals 
and instructions to staff that affect a 
member of the public, and which are 
not exempt from disclosure under sec-
tion (b) of the FOIA; 

(4) Copies of records created by OGE 
that have been released to any person 
under subpart C of this part which, be-
cause of the nature of their subject 
matter, OGE determines have become 
or are likely to become the subject of 
subsequent requests for substantially 
the same records, together with a gen-
eral index of such records; and 

(5) A general index of the records re-
ferred to under § 2604.201(b)(4). 

(c) Copying. The cost of copying in-
formation available in OGE’s public 
reading room facility will be imposed 
on a requester in accordance with the 
provisions of subpart E of this part. 

(d) OGE may delete from the copies 
of materials made available under this 
section any identifying details nec-
essary to prevent a clearly unwar-
ranted invasion of personal privacy. 
Any such deletions will be explained in 
writing and the extent of such dele-
tions will be indicated on the portion 
of the records that are made available 
or published, unless the indication 
would harm an interest protected by 
the FOIA exemption pursuant to which 
the deletions are made. If technically 
feasible, the extent of any such dele-
tions will be indicated at the place in 
the records where they are made. 

§ 2604.202 Index identifying informa-
tion for the public. 

(a) OGE will maintain and make 
available for public inspection and 
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copying a current index of the mate-
rials available at its public reading 
room facility which are required to be 
indexed under 5 U.S.C. 552(a)(2). 

(b) The Director of the Office of Gov-
ernment Ethics has determined that it 
is unnecessary and impracticable to 
publish quarterly or more frequently 
and distribute (by sale or otherwise) 
copies of each index and supplements 
thereto, as provided in 5 U.S.C. 
552(a)(2). The Office will provide copies 
of such indexes upon request, at a cost 
not to exceed the direct cost of duplica-
tion and mailing, if sending records by 
other than ordinary mail. 

Subpart C—Production and 
Disclosure of Records Under FOIA 

§ 2604.301 Requests for records. 
(a) Addressing requests. Requests for 

copies of records may be made by mail 
or email. Requests sent by mail should 
be addressed to the FOIA Officer, U.S. 
Office of Government Ethics, 1201 New 
York Avenue NW., Suite 500, Wash-
ington, DC 20005–3917. The envelope 
containing the request and the letter 
itself should both clearly indicate that 
the subject is a Freedom of Informa-
tion Act request. Email requests 
should be sent to usoge@oge.gov and 
should indicate in the subject line that 
the message contains a Freedom of In-
formation Act request. 

(b) Description of records. Each re-
quest must reasonably describe the de-
sired records in sufficient detail to en-
able OGE personnel to locate the 
records with a reasonable amount of ef-
fort. A request for a specific category 
of records will be regarded as fulfilling 
this requirement if it enables respon-
sive records to be identified by a tech-
nique or process that is not unreason-
ably burdensome or disruptive of OGE 
operations. 

(1) Wherever possible, a request 
should include specific information 
about each record sought, such as the 
date, title or name, author, recipient, 
and subject matter of the record. 

(2) If the FOIA Officer determines 
that a request does not reasonably de-
scribe the records sought, the FOIA Of-
ficer will either advise the requester 
what additional information is needed 
to locate the record, or otherwise state 

why the request is insufficient. The 
FOIA Officer will also extend to the re-
quester an opportunity to confer with 
OGE personnel with the objective of re-
formulating the request in a manner 
which will meet the requirements of 
this section. 

(c) Agreement to pay fees. The filing of 
a request under this subpart will be 
deemed to constitute an agreement by 
the requester to pay all applicable fees 
charged under subpart E of this part, 
up to $25.00, unless a waiver of fees is 
sought. The request may also specify a 
limit on the amount the requester is 
willing to spend, or may indicate a 
willingness to pay an amount greater 
than $25.00, if applicable. In cases 
where a requester has been notified 
that actual or estimated fees may 
amount to more than $25.00, the re-
quest will be deemed not to have been 
received until the requester has agreed 
to pay the anticipated total fee. If, in 
the course of negotiating fees, the re-
quester does not respond to correspond-
ence from OGE, OGE will administra-
tively close the FOIA request after 30 
calendar days have passed from the 
date of its last correspondence to the 
requester. 

(d) Requests for records relating to cor-
rective actions. No record developed pur-
suant to the authority of 5 U.S.C. app. 
402(f)(2) concerning the investigation of 
an employee for a possible violation of 
any provision relating to a conflict of 
interest will be made available pursu-
ant to this part unless the request for 
such information identifies the em-
ployee to whom the records relate and 
the subject matter of any alleged viola-
tion to which the records relate. Noth-
ing in this subsection will affect the 
application of subpart D of this part to 
any record so identified. 

(e) Seeking expedited processing. (1) A 
requester may seek expedited proc-
essing of a FOIA request if a compel-
ling need for the requested records can 
be shown. 

(2) ‘‘Compelling need’’ means: 
(i) Circumstances in which failure to 

obtain copies of the requested records 
on an expedited basis could reasonably 
be expected to pose an imminent threat 
to the life or physical safety of an indi-
vidual; or 
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(ii) An urgency to inform the public 
about an actual or alleged Federal Gov-
ernment activity, if the request is 
made by a person primarily engaged in 
disseminating information. 

(3) A requester seeking expedited 
processing should so indicate in the 
initial request, and should state all the 
facts supporting the need to obtain the 
requested records quickly. The re-
quester must also certify in writing 
that these facts are true and correct to 
the best of the requester’s knowledge 
and belief. 

§ 2604.302 Response to requests. 
(a) Acknowledgement of requests. If the 

FOIA Officer determines that a request 
will take longer than 10 working days 
to process, OGE will send a written ac-
knowledgment that includes the re-
quest’s individualized tracking num-
ber. 

(b) Response to initial request. The 
FOIA Officer is authorized to grant or 
deny any request for a record and to 
determine appropriate fees. 

(c) Referral to, or consultation with, 
another agency. When a requester seeks 
access to records that originated in an-
other Government agency subject to 
the FOIA, OGE will normally refer the 
request to the other agency for re-
sponse; alternatively, OGE may con-
sult with the other agency in the 
course of deciding itself whether to 
grant or deny a request for access to 
such records. If OGE refers the request 
to another agency, it will notify the re-
quester of the referral and provide a 
point of contact within the receiving 
agency. If release of certain records 
may adversely affect United States re-
lations with foreign governments, OGE 
will usually consult with the Depart-
ment of State. A request for any 
records classified by some other agency 
will be referred to that agency for re-
sponse. 

(d) Honoring form or format requests. In 
making any record available to a re-
quester, OGE will provide the record in 
the form or format requested, if the 
record already exists or is readily re-
producible by OGE in that form or for-
mat. If a form or format request can-
not be honored, OGE will so inform the 
requester and provide a copy of a non-
exempt record in its existing form or 

format or another convenient form or 
format which is readily reproducible. 
OGE will not, however, generally de-
velop a completely new record (as op-
posed to providing a copy of an existing 
record in a readily reproducible new 
form or format, as requested) of infor-
mation in order to satisfy a request. 

(e) Record cannot be located. If a re-
quested record cannot be located from 
the information supplied, the FOIA Of-
ficer will so notify the requester in 
writing. 

§ 2604.303 Form and content of re-
sponses. 

(a) Form of notice granting a request. 
After the FOIA Officer has made a de-
termination to grant a request in 
whole or in part, the requester will be 
notified in writing. The notice will de-
scribe the manner in which the record 
will be disclosed, whether by providing 
a copy of the record with the response 
or at a later date, or by making a copy 
of the record available to the requester 
for inspection at a reasonable time and 
place. The procedure for such an in-
spection may not unreasonably disrupt 
OGE operations. The response letter 
will also inform the requester in the re-
sponse of any fees to be charged in ac-
cordance with the provisions of subpart 
E of this part. 

(b) Form of notice denying a request. 
When the FOIA Officer denies a request 
in whole or in part, the FOIA Officer 
will so notify the requester in writing. 
The response will be signed by the 
FOIA Officer and will include: 

(1) The name and title or position of 
the person making the denial; 

(2) A brief statement of the reason or 
reasons for the denial, including the 
FOIA exemption or exemptions which 
the FOIA Officer has relied upon in de-
nying the request; 

(3) When only a portion of a docu-
ment is being withheld, the amount of 
information deleted and the FOIA ex-
emption(s) justifying the deletion will 
generally be indicated on the copy of 
the released portion of the document. 
If technically feasible, such indications 
will appear at the place in the copy of 
the document where any deletion is 
made. If a document is withheld in its 
entirety, an estimate of the volume of 
the withheld material will generally be 
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given. However, neither an indication 
of the amount of information deleted 
nor an estimation of the volume of ma-
terial withheld will be included in a re-
sponse if doing so would harm an inter-
est protected by any of the FOIA ex-
emptions pursuant to which the dele-
tion or withholding is made; and 

(4) A statement that the denial may 
be appealed under § 2604.304, and a de-
scription of the requirements of that 
section. 

§ 2604.304 Appeal of denials. 
(a) Right of appeal. If a request has 

been denied in whole or in part, the re-
quester may appeal the denial by mail 
or email to the Program Counsel of the 
U.S. Office of Government Ethics. Re-
quests sent by mail should be addressed 
to 1201 New York Avenue NW., Suite 
500, Washington, DC 20005–3917. The en-
velope containing the request and the 
letter itself should both clearly indi-
cate that the subject is a Freedom of 
Information Act appeal. Email requests 
should be sent to usoge@oge.gov and 
should indicate in the subject line that 
the message contains a Freedom of In-
formation Act appeal. 

(b) Letter of appeal. The appeal must 
be in writing and must be sent within 
45 calendar days of receipt of the denial 
letter. An appeal should include a copy 
of the initial request, a copy of the let-
ter denying the request in whole or in 
part, and a statement of the cir-
cumstances, reasons or arguments ad-
vanced in support of disclosure of the 
record. 

(c) Action on appeal. The disposition 
of an appeal will be in writing and will 
constitute the final action of OGE on a 
request. A decision affirming in whole 
or in part the denial of a request will 
include a brief statement of the reason 
or reasons for affirmance, including 
each FOIA exemption relied on. If the 
denial of a request is reversed in whole 
or in part on appeal, the request will be 
processed promptly in accordance with 
the decision on appeal. 

(d) Judicial review. If the denial of the 
request for records is upheld in whole 
or in part, OGE will notify the person 
making the request of the right to seek 
judicial review under 5 U.S.C. 552(a)(4). 

(e) Dispute Resolution Services. If the 
denial of the request for records is 

upheld in whole or in part, OGE will 
notify the requester about the dispute 
resolution services offered by the Of-
fice of Government Information Serv-
ices (OGIS) and provide contact infor-
mation for that office. 

§ 2604.305 Time limits. 
(a)(1) Initial request. Following re-

ceipt of a request for records, the FOIA 
Officer will determine whether to com-
ply with the request and will notify the 
requester in writing of the determina-
tion within 20 working days. 

(2) Tolling. OGE may toll the 20-work-
ing day period once while awaiting a 
response to information reasonably re-
quested from the requester. OGE may 
also toll the 20-working day period 
while awaiting a response to a request 
for clarification regarding fees. There 
is no limit on the number of times OGE 
may toll the statutory time period to 
request clarification regarding fees. In 
either case, the tolling period ends 
upon receipt of the requester’s response 
to the request for information or clari-
fication. If OGE does not receive a re-
sponse to a request for clarification re-
garding fees within 30 calendar days, it 
will consider the request ‘‘closed.’’ 

(3) Request for expedited processing. 
When a request for expedited proc-
essing under § 2604.301(e) is received, 
the FOIA Officer will respond within 10 
calendar days from the date of receipt 
of the request, stating whether or not 
the request for expedited processing 
has been granted. If the request for ex-
pedited processing is denied, any ap-
peal of that decision will be acted upon 
expeditiously. 

(b) Appeal. A written determination 
on an appeal submitted in accordance 
with § 2604.304 will be issued within 20 
working days after receipt of the ap-
peal. 

(c) Extension of time limits. When addi-
tional time is required for one of the 
reasons stated in paragraph (d) of this 
section, OGE will, within the statutory 
20-working day period, issue written 
notice to the requester setting forth 
the reasons for the extension and the 
date on which a determination is ex-
pected to be made. If more than 10 ad-
ditional working days are needed, the 
requester will be notified and provided 
an opportunity to limit the scope of 
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the request or to arrange for an alter-
native time frame for processing the 
request or a modified request. To aid 
the requester, OGE will make available 
its FOIA Public Liaison to assist in the 
resolution of any disputes. 

(d) For the purposes of paragraph (c) 
of this section, unusual circumstances 
means that there is a need to: 

(1) Search for and collect records 
from archives; 

(2) Search for, collect, and appro-
priately examine a voluminous amount 
of separate and distinct records which 
are demanded in a single request; or 

(3) Consult with another agency hav-
ing a substantial interest in the deter-
mination of the request, or consult 
with various OGE components that 
have substantial subject matter inter-
est in the records requested. 

Subpart D—Exemptions Under 
FOIA 

§ 2604.401 Policy. 
(a) Policy on application of exemptions. 

A requested record will not be withheld 
from inspection or copying unless it 
comes within one of the classes of 
records exempted by 5 U.S.C. 552. In 
making its determination on with-
holding, OGE will consider making dis-
cretionary disclosures of records ex-
empt under the FOIA whenever disclo-
sure is not prohibited by statute, Exec-
utive Order, or regulation and would 
not foreseeably harm an interest pro-
tected by a FOIA exemption. 

(b) Pledge of confidentiality. Informa-
tion obtained from any individual or 
organization, furnished in reliance on a 
provision for confidentiality author-
ized by applicable statute, Executive 
Order or regulation, will not be dis-
closed to the extent it can be withheld 
under one of the exemptions. However, 
this paragraph (b) does not itself au-
thorize the giving of any pledge of con-
fidentiality by any officer or employee 
of OGE. 

(c) Exception for law enforcement infor-
mation. OGE may treat records com-
piled for law enforcement purposes as 
not subject to the requirements of the 
Freedom of Information Act when: 

(1) The investigation or proceeding 
involves a possible violation of crimi-
nal law; 

(2) There is reason to believe that the 
subject of the investigation or pro-
ceeding is unaware of its pendency; and 

(3) The disclosure of the existence of 
the records could reasonably be ex-
pected to interfere with the enforce-
ment proceedings. 

(d) Partial application of exemptions. 
Any reasonably segregable portion of a 
record will be provided to any person 
requesting the record after deletion of 
the portions which are exempt under 
this subpart. 

§ 2604.402 Business information. 
(a) In general. Business information 

provided to OGE by a submitter will 
not be disclosed pursuant to a Freedom 
of Information Act request except in 
accordance with this section. 

(b) Designation of business information. 
Submitters of business information 
should use good-faith efforts to des-
ignate, by appropriate markings, either 
at the time of submission or at a rea-
sonable time thereafter, those portions 
of their submissions which they deem 
to be protected under Exemption 4 of 
the FOIA (5 U.S.C. 552(b)(4)). Any such 
designation will expire 10 years after 
the records were submitted to the Gov-
ernment, unless the submitter re-
quests, and provides reasonable jus-
tification for, a designation period of 
longer duration. 

(c) Predisclosure notification. The 
FOIA Officer will provide a submitter 
with prompt written notice of a FOIA 
request regarding its business informa-
tion if: 

(1) The information has been des-
ignated by the submitter as informa-
tion deemed protected from disclosure 
under Exemption 4 of the FOIA; or 

(2) The FOIA Officer has reason to be-
lieve that the information may be pro-
tected from disclosure under Exemp-
tion 4 of the FOIA. Such written notice 
will either describe the exact nature of 
the business information requested or 
provide copies of the records con-
taining the business information. The 
requester also will be notified that no-
tice and an opportunity to object are 
being provided to a submitter. 

(d) Opportunity to object to disclosure. 
OGE will give a submitter a reasonable 
time, up to 10 working days, from re-
ceipt of the predisclosure notification 
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to provide a written statement of any 
objection to disclosure. Such state-
ment will specify all the grounds for 
withholding any of the information 
under any exemption of the FOIA and, 
in the case of Exemption 4, will dem-
onstrate why the information is 
deemed to be a trade secret or commer-
cial or financial information that is 
privileged or confidential. Information 
provided by a submitter pursuant to 
this paragraph (d) may itself be subject 
to disclosure under the FOIA. 

(e) Notice of intent to disclose. The 
FOIA Officer will consider all objec-
tions raised by a submitter and specific 
grounds for nondisclosure prior to de-
termining whether to disclose business 
information. Whenever the FOIA Offi-
cer decides to disclose business infor-
mation over the objection of a sub-
mitter, the FOIA Officer will send the 
submitter a written notice at least 10 
working days before the date of disclo-
sure containing: 

(1) A statement of the reasons why 
the submitter’s objections were not 
sustained; 

(2) A copy of the records which will 
be disclosed or a written description of 
the records; and 

(3) A specified disclosure date. The 
requester will also be notified of the 
FOIA Officer’s determination to dis-
close records over a submitter’s objec-
tions. 

(f) Notice of FOIA lawsuit. Whenever a 
requester brings suit seeking to compel 
disclosure of business information, the 
FOIA Officer will promptly notify the 
submitter. 

(g) Exceptions to predisclosure notifica-
tion. The notice requirements in para-
graph (c) of this section do not apply if: 

(1) The FOIA Officer determines that 
the information should not be dis-
closed; 

(2) The information has been pub-
lished previously or has been officially 
made available to the public; 

(3) Disclosure of the information is 
required by law (other than 5 U.S.C. 
552); or 

(4) The designation made by the sub-
mitter in accordance with paragraph 
(b) of this section appears obviously 
frivolous; except that, in such a case, 
the FOIA Officer will provide the sub-
mitter with written notice of any final 

decision to disclose business informa-
tion within a reasonable number of 
days prior to a specified disclosure 
date. 

Subpart E—Schedule of Fees 
§ 2604.501 Fees to be charged—gen-

eral. 
(a) Policy. Fees will be assessed ac-

cording to the schedule contained in 
paragraph (b) of this section and the 
category of requesters described in 
§ 2604.502 for services rendered in re-
sponding to and processing requests for 
records under subpart C of this part. 
All fees will be charged to the re-
quester, except where the charging of 
fees is limited under § 2604.503(a) and (b) 
or where a waiver or reduction of fees 
is granted under § 2604.503(c). Request-
ers will pay fees by check or money 
order made payable to the Treasury of 
the United States. 

(b) Types of charges. The types of 
charges that may be assessed in con-
nection with the production of records 
in response to a FOIA request are as 
follows: 

(1) Searches—(i) Manual searches for 
records. Whenever feasible, OGE will 
charge at the salary rate (i.e., basic pay 
plus 16%) of the employee making the 
search. However, where a homogeneous 
class of personnel is used exclusively in 
a search (e.g., all clerical time or all 
professional time) OGE will charge 
$16.00 per hour for clerical time and 
$28.00 per hour for professional time. 
Charges for search time will be billed 
by 15minute segments. 

(ii) Computer searches for records. Re-
questers will be charged the actual di-
rect cost of conducting a search using 
existing programming. These direct 
costs will include the cost of operating 
a central processing unit for that por-
tion of operating time that is directly 
attributable to searching for records 
responsive to a request, as well as the 
cost of operator/programmer salary 
apportionable to the search. OGE will 
not alter or develop programming to 
conduct a search. 

(iii) Unproductive searches. OGE will 
charge search fees even if no records 
are found which are responsive to the 
request, or if the records found are ex-
empt from disclosure. 
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(2) Duplication. The standard copying 
charge for documents in paper copy is 
$0.15 per page. When responsive infor-
mation is provided in a format other 
than paper copy, such as in the form of 
computer tapes, flash drives, and discs, 
the requester may be charged the di-
rect costs of the medium used to 
produce the information, as well as any 
related reproduction costs. 

(3) Review. Costs associated with the 
review of documents, as defined in 
§ 2604.103, will be charged at the salary 
rate (i.e., basic pay plus 16%) of the em-
ployee conducting the review. Except 
as noted below, charges may be as-
sessed only for review at the initial 
level, i.e., the review undertaken the 
first time the documents are analyzed 
to determine the applicability of spe-
cific exemptions to a particular record 
or portion of the records. A requester 
will not be charged for review at the 
administrative appeal level concerning 
the applicability of an exemption al-
ready applied at the initial level. How-
ever, when a record has been withheld 
pursuant to an exemption which is sub-
sequently determined not to apply and 
the record is reviewed again at the ap-
peal level to determine the potential 
applicability of other exemptions, the 
costs of such additional review may be 
assessed. 

(4) Other services and materials. Where 
OGE elects, as a matter of administra-
tive discretion, to comply with a re-
quest for a special service or materials, 
such as certifying that records are true 
copies or sending records by special 
methods, the actual direct costs of pro-
viding the service or materials will be 
charged. 

§ 2604.502 Fees to be charged—cat-
egories of requesters. 

(a) Fees for various requester categories. 
The paragraphs below state, for each 
category of requester, the type of fees 
generally charged by OGE. However, 
for each of these categories, the fees 
may be limited, waived or reduced in 
accordance with the provisions set 
forth in § 2604.503. In determining 
whether a requester belongs in any of 
the following categories, OGE will de-
termine the use to which the requester 
will put the documents requested. If 
OGE has reasonable cause to doubt the 

use to which the requester will put the 
records sought, or where the use is not 
clear from the request itself, OGE will 
seek clarification before assigning the 
request to a specific category. 

(b) Commercial use requester. OGE will 
charge the full costs of search, review, 
and duplication. Commercial use re-
questers are not entitled to two hours 
of free search time or 100 free pages of 
reproduction as described in 
§ 2604.503(a); however, the minimum 
fees provision of § 2604.503(b) does apply 
to such requesters. 

(c) Educational and noncommercial sci-
entific institutions and news media. If the 
request is from an educational institu-
tion or a noncommercial scientific in-
stitution, operated for scholarly or sci-
entific research, or a representative of 
the news media, and the request is not 
for a commercial use, OGE will charge 
only for duplication of documents, ex-
cluding charges for the first 100 pages. 

(d) All other requesters. If the request 
is not one described in paragraph (b) or 
(c) of this section, OGE will charge the 
full and direct costs of searching for 
and reproducing records that are re-
sponsive to the request, excluding the 
first 100 pages of duplication and the 
first two hours of search time. 

§ 2604.503 Limitations on charging 
fees. 

(a) In general. Except for requesters 
seeking records for a commercial use 
as described in § 2604.502(b), OGE will 
provide, without charge, the first 100 
pages of duplication and the first two 
hours of search time, or their cost 
equivalent. 

(b) Minimum fees. OGE will not assess 
fees for individual requests if the total 
charge would be $10.00 or less. 

(c) Waiver or reduction of fees. Records 
responsive to a request under 5 U.S.C. 
552 will be furnished without charge or 
at a reduced charge if a requester can 
demonstrate that certain statutory 
standards are satisfied, including that 
the information is in the public inter-
est because it is likely to contribute 
significantly to public understanding 
of the operations or activities of the 
Government and is not primarily in the 
commercial interest of the requester. 
Requests for a waiver or reduction of 
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fees will be considered on a case-by- 
case basis. 

(1) In determining whether disclosure 
is in the public interest because it is 
likely to contribute significantly to 
public understanding of the operations 
or activities of the Government, OGE 
will consider the following factors: 

(i) The subject of the request: Whether 
the subject of the requested records con-
cerns the operations or activities of the 
Government. The subject matter of the 
requested records, in the context of the 
request, must specifically and directly 
concern identifiable operations or ac-
tivities of the Federal Government. 
Furthermore, the records must be 
sought for their informative value with 
respect to those Government oper-
ations or activities; 

(ii) The informative value of the infor-
mation to be disclosed: Whether the infor-
mation is likely to contribute to an under-
standing of Government operations or ac-
tivities. The disclosable portions of the 
requested records must be meaning-
fully informative on specific Govern-
ment operations or activities in order 
to hold potential for contributing to 
increased public understanding of those 
operations and activities. The disclo-
sure of information which is already in 
the public domain, in either a duplica-
tive or substantially identical form, 
would not be likely to contribute to 
such understanding, as nothing new 
would be added to the public record; 

(iii) The contribution to an under-
standing of the subject by the public like-
ly to result from disclosure: Whether dis-
closure of the requested information will 
contribute to public understanding. The 
disclosure must contribute to the un-
derstanding of the public at large, as 
opposed to the individual under-
standing of the requester or a narrow 
segment of interested persons. A re-
quester’s identity and qualifications— 
e.g., expertise in the subject area and 
ability and intention to convey infor-
mation to the general public—will be 
considered; and 

(iv) The significance of the contribution 
to public understanding: Whether the dis-
closure is likely to contribute significantly 
to public understanding of Government 
operations or activities. The public’s un-
derstanding of the subject matter in 
question, as compared to the level of 

public understanding existing prior to 
the disclosure, must be likely to be sig-
nificantly enhanced by the disclosure. 

(2) In determining whether disclosure 
of the requested information is not pri-
marily in the commercial interest of 
the requester, OGE will consider the 
following factors: 

(i) The existence and magnitude of a 
commercial interest: Whether the re-
quester has a commercial interest that 
would be furthered by the requested dis-
closure. OGE will consider all commer-
cial interests of the requester, or any 
person on whose behalf the requester 
may be acting, which would be 
furthered by the requested disclosure. 
In assessing the magnitude of identi-
fied commercial interests, consider-
ation will be given to the effect that 
the information disclosed would have 
on those commercial interests; and 

(ii) The primary interest in disclosure: 
Whether the magnitude of the identified 
commercial interest of the requester is suf-
ficiently large, in comparison with the 
public interest in disclosure, that disclo-
sure is primarily in the commercial inter-
est of the requester. A fee waiver or re-
duction is warranted only where the 
public interest can fairly be regarded 
as greater in magnitude than the re-
quester’s commercial interest in dis-
closure. OGE will ordinarily presume 
that, where a news media requester has 
satisfied the public interest standard, 
the public interest will be served pri-
marily by disclosure to that requester. 
Disclosure to data brokers and others 
who compile and market Government 
information for direct economic return 
will not be presumed to primarily serve 
the public interest. 

(3) Where only a portion of the re-
quested record satisfies the require-
ments for a waiver or reduction of fees 
under this paragraph (c), a waiver or 
reduction will be granted only as to 
that portion. 

(4) A request for a waiver or reduc-
tion of fees must accompany the re-
quest for disclosure of records, and 
should include: 

(i) A clear statement of the request-
er’s interest in the documents; 

(ii) The proposed use of the docu-
ments and whether the requester will 
derive income or other benefit from 
such use; 
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(iii) A statement of how the public 
will benefit from release of the re-
quested documents; and 

(iv) If specialized use of the docu-
ments is contemplated, a statement of 
the requester’s qualifications that are 
relevant to the specialized use. 

(5) A requester may appeal the denial 
of a request for a waiver or reduction 
of fees in accordance with the provi-
sions of § 2604.304. 

(d) If OGE does not comply with one 
of the time limits under § 2604.305, it 
will not assess search fees (or, in the 
case of a requester described under 
§ 2604.502(c), duplication fees), unless 
unusual or exceptional circumstances 
apply, as defined in 5 U.S.C. 552(a)(6)(B) 
and (C). 

§ 2604.504 Miscellaneous fee provi-
sions. 

(a) Notice of anticipated fees in excess 
of $25.00. Where OGE determines or es-
timates that the fees to be assessed 
under this section may amount to 
more than $25.00, it will notify the re-
quester as soon as practicable of the 
actual or estimated amount of fees, un-
less the requester has indicated in ad-
vance the willingness to pay fees as 
high as those anticipated. Where a re-
quester has been notified that the ac-
tual or estimated fees may exceed 
$25.00, the request will be deemed not 
to have been received until the re-
quester has agreed to pay the antici-
pated total fee. A notice to the re-
quester pursuant to this paragraph (a) 
will include the opportunity to confer 
with OGE personnel in order to refor-
mulate the request to meet the re-
quester’s needs at a lower cost. 

(b) Aggregating requests. A requester 
may not file multiple requests, each 
seeking portions of a document or doc-
uments in order to avoid the payment 
of fees. Where there is reason to believe 
that a requester, or group of requesters 
acting in concert, is attempting to di-
vide a request into a series of requests 
for the purpose of evading the assess-
ment of fees, OGE may aggregate the 
requests and charge accordingly. OGE 
will presume that multiple requests of 
this type made within a 30-calendar 
day period have been made in order to 
evade fees. Multiple requests regarding 

unrelated matters will not be aggre-
gated. 

(c) Advance payments. An advance 
payment before work is commenced or 
continued will not be required unless: 

(1) OGE estimates or determines that 
the total fee to be assessed under this 
section is likely to exceed $250.00. When 
a determination is made that the al-
lowable charges are likely to exceed 
$250.00, the requester will be notified of 
the likely cost and will be required to 
provide satisfactory assurance of full 
payment where the requester has a his-
tory of prompt payment of FOIA fees, 
or will be required to submit an ad-
vance payment of an amount up to the 
full estimated charges in the case of re-
questers with no history of payment; 
or 

(2) A requester has previously failed 
to pay a fee charged in a timely fashion 
(i.e., within 30 calendar days of the date 
of the billing). In such cases the re-
quester may be required to pay the full 
amount owed plus any applicable inter-
est as provided by paragraph (e) of this 
section, and to make an advance pay-
ment of the full amount of the esti-
mated fee before OGE begins to process 
a new request. 

(3) When OGE requests an advance 
payment of fees, the administrative 
time limits described in subsection 
(a)(6) of the FOIA will begin to run 
only after OGE has received the ad-
vance payment. 

(d) Billing and payment. Normally 
OGE will require a requester to pay all 
fees before furnishing the requested 
records. However, OGE may send a bill 
along with, or following the furnishing 
of records, in cases where the requester 
has a history of prompt payment. 

(e) Interest charges. Interest charges 
on an unpaid bill may be assessed 
starting on the 31st calendar day fol-
lowing the day on which the billing 
was sent. Interest will be at the rate 
prescribed in 31 U.S.C. 3717 and will ac-
crue from the date of billing. To collect 
unpaid bills, OGE will follow the provi-
sions of the Debt Collection Act of 1982, 
as amended (96 Stat. 1749 et seq.) includ-
ing the use of consumer reporting 
agencies, collection agencies, and off-
set. 
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Subpart F—Annual OGE FOIA 
Report 

§ 2604.601 Electronic posting and sub-
mission of annual OGE FOIA re-
port. 

On or before February 1 of each year, 
OGE will electronically post on its Web 
site and submit to the Office of Infor-
mation and Privacy at the United 
States Department of Justice a report 
of its activities relating to the Free-
dom of Information Act (FOIA) during 
the preceding fiscal year. The report 
will include the information required 
by 5 U.S.C. 552(e). 

Subpart G—Fees for the Repro-
duction and Mailing of Public 
Financial Disclosure Reports 

§ 2604.701 Policy. 

Fees for the reproduction and mail-
ing of public financial disclosure re-
ports requested pursuant to section 105 
of the Ethics in Government Act of 
1978, as amended, and § 2634.603 of this 
chapter will be assessed according to 
the schedule contained in § 2604.702. Re-
questers will pay fees by check or 
money order made payable to the 
Treasury of the United States. Except 
as provided in § 2604.702(d), nothing con-
cerning fees in subpart E of this part 
supersedes the charges set forth in this 
subpart for records covered in this sub-
part. 

§ 2604.702 Charges. 

(a) Duplication. Except as provided in 
paragraph (c) of this section, copies of 
public financial disclosure reports re-
quested pursuant to section 105 of the 
Ethics in Government Act of 1978, as 
amended, and § 2634.603 of this chapter 
will be provided upon payment of $0.15 
per page furnished. 

(b) Mailing. Except as provided in 
paragraph (c) of this section, the actual 
direct cost of mailing public financial 
disclosure reports will be charged for 
all forms requested. Where OGE elects 
to comply, as a matter of administra-
tive discretion, with a request for spe-
cial mailing services, the actual direct 
cost of such service will be charged. 

(c) Minimum fees. OGE will not assess 
fees for individual requests if the total 
charge would be $10.00 or less. 

(d) Miscellaneous fee provisions. The 
miscellaneous fee provisions set forth 
in § 2604.504 apply to requests for public 
financial disclosure reports pursuant to 
§ 2634.603 of this chapter. 

PART 2606—PRIVACY ACT RULES 

Subpart A—General Provisions 

Sec. 
2606.101 Purpose. 
2606.102 Definitions. 
2606.103 Systems of records. 
2606.104 OGE and agency responsibilities. 
2606.105 Rules for individuals seeking to as-

certain if they are the subject of a 
record. 

2606.106 OGE employee Privacy Act rules of 
conduct and responsibilities. 

Subpart B—Access to Records and 
Accounting of Disclosures 

2606.201 Requests for access. 
2606.202 OGE or other agency action on re-

quests. 
2606.203 Granting access. 
2606.204 Request for review of an initial de-

nial of access. 
2606.205 Response to a request for review of 

an initial denial of access. 
2606.206 Fees. 
2606.207 Accounting of disclosures. 

Subpart C—Amendment of Records 

2606.301 Requests to amend records. 
2606.302 OGE or other agency action on re-

quests. 
2606.303 Request for review of an initial re-

fusal to amend a record. 
2606.304 Response to a request for review of 

an initial refusal to amend; disagreement 
statements. 

AUTHORITY: 5 U.S.C. 552a, 5 U.S.C. App. 
(Ethics in Government Act of 1978). 

SOURCE: 68 FR 27891, May 22, 2003, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 2606.101 Purpose. 

This part sets forth the regulations 
of the Office of Government Ethics 
(OGE) implementing the Privacy Act 
of 1974, as amended (5 U.S.C. 552a). It 
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